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Talk on “The Use of Expert Witnesses
in Litigation and Arbitration”

SUB-COMMITTEE ON DISPUTE RESOLUTION PRACTICE

£ talk on “The Use of Expeart Witnasses in Litigation and
Arbitration” was hald at Prof. Chin Fung Kee Auditorium,
Wisma IEM, on 13t December, 2013, Daspite the haeawvy
thunderstorm that preceded the lecture that ewening, it
attracted 35 participants.

Ir. Dr Wong presanting his ke cture

The lecture was deliversad by Ir. Dr Wong Fook
Keong, a Frofassional Civil Enginger registarad with the
Board of Engingars, Malaysia (BEM), a Chartarad Civil
Enginger of the Enginesring Council of United Kingdom,
a Chartered Arbitrator and a BEM Accredited Chacker in
Geotechnical Works. He is on KLRCA panel of Arbitrators,
Adiudicators and Meadiators. He has more than 30 years of
gxpearience in Consulting Enginearing Practice in tha figld of
Geotechnical, Civil and Structural Enginaering and is often
called upon fo give expert opinion evidence on enging&ring
and construction related disputesin litigation and arbitration
CASES.

"Malaysia enginears generally shy away from giving
expert evidence in Court or Arbitration,” said Ir. Dr Wong.
He proceedead to explain when an expertwiness isneaedead.
“Expert evidence is required or admissible whean there is a
naed to furnish the judge or arbitrator with information which
is likely o be outside their experience and knowledge” he
said, adding that “the arbitrator should decide solely on the
basis of the svidence he has heard and not on the basis of
his own expertisa”
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Some of the participants

DUTIES AND RESPONSIBILITIES OF THE

EXPERT WITNESS

1. The owerriding and primary duty of an expert witness to
the fribunal is to explain technical issuas to the arbifrator
on the mattars within his expertise so that the arbitrator
can understand the matter and reach a conclusion. This
duty overrides any obligation to the person from whom
he has received instructions or by whom he is paid.

2. The Chartared Institute of Arbitrators’ guidelings of good
practice for expert withesses are as follows:

“An expeart witnass:

Should bearin mindthat at the hearing, hisfirstduty will be
to assist the tribunal arrive at a just decision, regardlass
of its effect on the intarests of his client. Subject to this,
he should assist his client in svery possible way He
should not himself sesk or advertise for appointments as
an expeart witness in competiion with othars. He should
have detailed knowledge of the theory, customs and
practice of the speacialist figld in which he is required
to give evidence of opinion fogether with a gsnearal
knowledge of the law of evidence, of the principlas of
damages, of professional nagligence and breach of
confractual duty as well as of practice in relation to the
duties of expert witnessaes before and during the trial or
hearing. He should not refuse to disclose any relevant
information Known to him concerming the subject matter
of his evidence. Should this information be confidential
to another client, he should endeavour to obtain the
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fatter's consent and, at the same time, inform him that
disddosure is unavoidable if the fribunal requires it. He
should give opinions which are honestly held By him
personally and are not merely the opinion of others
except as reinforcements of his own.”

CHALLENGING EXPERT EYIDENCE

Attacks on the expert’s credibility and integrity
Attacks on the expert's experience

Attacks on the expert's competence

The 'Are you up-to-date?” attack

That the expett witness is biased

That the expert witness's evidence is ubiguitous
That the logic of the expert evidence is flawed
Attacks on the expert’s qualifications
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In conclusion, Ir. Dr Wong gave his views of what an expert
witness should have

1. A duty to ensure the court or fribunal that he is an
expert in the subject matter of the dispute and a duty to
communicate this knowledge through the evidence he
gives, honestly and fairly

2. Aduty to his profession at all times in order to maintain
the high standards that are incumbent upan him to keep.

3. Aduty to his client by accepting an appointment onfy if
he holds views which are favourable to that client.

4. A duty to himseff by maintaining his personal and
professional integrity.

The lecture was very informative and there was active
discussion from the floor. The session concluded with the
presentation of a cedificate of appreciation to the speaker. @

F. Or Ooi Teik Aun i the current Chairman of Dispute Resoldion Fractice
(DRP) Subcommittee. He & ako an Advisor for Corsulting Enginesring
Special Interezt Group{CES1E)as well as th at of Tunnelling and Underground
Space Technical Division (TUSTLY. Ik D Ooiis an Honorary Fellow of 1ER,
Fellovu of the Malaysian Institute of Arbitators and P ast President and &
ICE Country Representative for Malaysia. He is Organising Chairman of the
International Tunnelling and Undarground Space Corference in March 2015
in Kuala Lumpur a5 well as Chairman of the Foundation Course promoted
by the International Tunnelling Associgtion (1 T4 A TES) to be held in Kuoala
Lumpur in Februany 2015, He & President of Southe ast A=ia Geotechnical
Society (2010-2006)
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